INVITATION FOR BIDS
FOR REPAIR OF
THE WHEATON FARM BARN
In accordance with M.G.L. c. 149 §§44A - J- the Town of Easton, by and through its
Conservation Commission, invites qualified bidders to submit bids for repairs to the barn at
Wheaton Farm, 520 Bay Road, Easton, MA 02375.
I.

GENERAL INFORMATION AND BID SUBMISSION REQUIREMENTS.
1) Copies of the bid documents / plans and specifications can be obtained from The
Town of Easton Conservation Commission, 136 Elm Street, Easton, MA 02356 or by
emailing a request to alanghauser@easton.ma.us.
2)

Bids will be accepted by:
Connor Read, Town Administrator
Office of the Chief Procurement Officer
136 Elm Street, North Easton, MA 02356

Until 10:00 AM on November 16, 2018 and be publicly opened forthwith.
3) A pre-bid on-site meeting will be held at the barn, located at 520 Bay Road, Easton,
MA 02375, on Wednesday, November 7, 2018 at 3:30 PM.
4) If, at the time of the scheduled bid opening, Town Hall is closed due to uncontrolled
events such as fire, snow, ice, wind or building evacuation, the bid opening will be
postponed until 10:00 AM on the next normal business day. Bids will be accepted until
that date and time.
5) Two (2) copies of the bid are required. The bid envelope must be sealed and clearly
marked:
Bid for: Wheaton Farm Barn Restoration
6) Award will be made within forty-five (45) days after bid opening unless otherwise
stated in the specifications or the time for award is extended by mutual consent of all
parties. All bids submitted shall be valid for a minimum period of forty-five (45)
calendar days following the date established for acceptance.
7) If any changes are made to this IFB, an addendum will be issued. Addenda will be
provided to all bidders on record as having requested the IFB.
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8) Questions concerning this IFB must be submitted in writing to: Andrea Langhauser,
136 Elm Street, Easton MA 02356 before 10:00am on November 13, 2018.
(alanghauser@easton.ma.us). Written responses will be provided to all bidders on
record as having requested the IFB.
9) Bids may be modified, corrected or withdrawn only by written correspondence
received by the Town prior to the time and date set for the bid opening. Bid
modifications must be submitted in a sealed envelope that is clearly labeled
“Modification No. ___” and must reference the original IFB.
10) After the bid opening, a bidder may not change any provision of the bid in a manner
prejudicial to the interests of the Town of Easton or fair competition. Minor informalities
will be waived or the bidder will be allowed to correct them. If a mistake and the
intended bid are clearly evident on the face of the bid document, the mistake will be
corrected to reflect the intended bid, and the bidder will be notified in writing; the bidder
may not withdraw the bid. A bidder may withdraw a bid if a mistake is clearly evident
on the face of the bid, but the intended correct bid is not similarly evident.
11) The Town of Easton reserves the right to reject any and all bids and to waive any
informality in bids received whenever such rejection or waiver is in its best interest.
12) The Town of Easton will not be responsible for any expenses incurred in preparing
and submitting bids. All bids shall become the property of the Town of Easton.
13) Responders must be willing to enter into the Town of Easton’s standard form of
contract, attached hereto.
14) The bid, and any subsequent contract for services, is hereby issued in accordance
with applicable Massachusetts General Laws. The selected bidder shall be expected to
comply with all applicable state and federal laws in performance of service.
15) Bids received prior to the date of opening will be securely kept, unopened. No
responsibility will attach to an officer or person for the premature opening of a bid not
properly addressed and identified.
16) Any bids received after the advertised date and time for opening will be returned to
the responder unopened.
17) Purchases by the Town of Easton are exempt from federal, state and municipal sales
and/or excise taxes.
18) All forms attached to this IFB must be included with the bid response and signed
by an individual authorized to bind the bidder.
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19) The Town of Easton is an Affirmative Action/Equal Opportunity Employer. The
Town encourages bids from qualified MBE/DBE/WBE firms.
20) Pursuant to Massachusetts General Laws, chapter 149, sections 26 and 27, the
Division of Occupational Safety (formerly the Department of Labor and Industries) has
determined the Prevailing Wage Rates for this work. The enclosed rates apply only to
this work. The Prevailing Wage shall become part of the contract signed between the
successful bidder and the awarding authority or the contract is invalid. Prevailing Wages
must be paid to all persons employed on the public works project, regardless of whether
they are employed by the successful bidder or a subcontractor. The wage rates issued
for each project shall be paid for the entire project.
a. Payroll records must be kept by the successful bidder for all persons employed
on the project. A separate Statement of Compliance must be submitted to the
Division of Occupational Safety by every employer, including all prime
contractors and subcontractors, when its portion of the work is completed. The
enclosed form entitled “Weekly Payroll Records Report and Statement of
Compliance" clearly details these requirements. A certified payroll record must
be submitted to the Office of the Town Administrator for each week work is
performed for the Town under this contract.
21) Within ten (10) days of receipt of notice of contract award, the successful bidder
shall provide a payment bond 50% of the amount of the contract. Upon execution of the
contract, the successful bidder shall be expected to commence work immediately and
proceed in a timely and efficient manner until project completion and acceptance by the
Town.
22) Successful bidder must comply with Chapter 306 of the Acts of 2004 § 1. (3) and
shall certify that all employees to be employed at the worksite will have successfully
completed a course in construction safety and health approved by the United States
Occupational Safety and Health Administration that is at least 10 hours in duration at
the time the employee begins work and who shall furnish documentation of successful
completion of said course with the first certified payroll report for each employee; and
SECTION 2 (3) that all employees to be employed in the work subject to this bid have
successfully completed a course in construction safety and health approved by the
United States Occupational Safety and Health Administration that is at least 10 hours
in duration. (b) Any employee found on a worksite subject to this section without
documentation of successful completion of a course in construction safety and health
approved by the United States Occupational Safety and Health Administration that is
at least 10 hours in duration shall be subject to immediate removal.
II. SCOPE OF SERVICES
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Please note that the Town reserves the right to decrease the scope of work to be done under this
Contract and to omit any work in order to bring the cost within available funds. To this end, the
Owner reserves the right to reduce the quantity of any items or omit all or any as set forth in the
BID either prior to executing the Contract or at any time during the progress of the Work. The
Owner further reserves the right, at any time during the progress of the Work, to restore all or
part of any items previously omitted or reduced. Exercise of these rights by the Owner shall not
constitute any grounds or basis of claim for damages or for anticipated profits on the work
omitted.
Work will include: install pressure treated sills around the exterior; remove and replace rot
at the bottoms of columns and create footings; remove some and reinforce other existing
loft beams; rebuild stairs to loft; install barn door (as built by Owner); and other items, as
detailed in Final Plans & Specifications by PARE Corporation dated May 31 2018 attached
below, for the antique barn located at 520 Bay Road, Easton, MA.
When the work is completed, the contractor shall leave the job site in a neat and finished
condition, which includes removal of all material.
A. Permits
Any permits are the sole responsibility of the contractor.
B. Work Schedule
Work shall only be conducted between the hours of 7:00 AM and 7:00 PM, Monday - Friday.
This project is expected to commence no later than January 15, 2019, with all work to be
completed within thirty (30) days of commencement, weather permitting, but in any event shall
be fully completed no later than March 1, 2019, unless agreed upon in writing by the Town.
III. QUALITY REQUIREMENT
A. Quality Requirements are yes or no standards that are applied to this bid and are essential
for the contract. If the contractor does not meet a quality requirement the bid will be
rejected as non-responsive and will be eliminated from further consideration.
B. Bidder must provide all of the items described in Section III and comply with all of the
bid submission requirements listed in Section II.
C. Contractor must have been regularly and actively engaged in construction and painting
business, operating under the same business name and business organization structure;
and performing the type of work described above under “SCOPE OF WORK” for a
minimum of five (5) years.
D. Contractor must provide a listing of at least five (5) repair and restoration projects that
they completed in the last three (3) years with a minimum contract value of $20,000.
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E. Contractor must carry the required amount of insurance as shown by the insurance
requirement enclosed herewith. Certification of insurance shall be provided to the Town
prior to commencement of work and not later than fifteen (15) calendar days from notice
of contract award. Insurance shall remain in force during the full term of the contractual
agreement and/or until work is completed and accepted by the Town of Easton,
whichever is later.
IV.

REFERENCES

Bidders must provide a complete list of all customers for whom they have provided repair
and restoration services for projects similar in size and scope to that presented in this IFB, in
the past two (2) years. Reference information must include Company/Government Name,
current Contact Person, current Phone Number, Fax Number and date of service.
Poor references may be a basis for determining that a bidder is not responsible. Reference
questions will include but may not be limited to quality and durability, timely delivery,
customer service and general customer satisfaction.
V.

RULE FOR AWARD

The contract will be awarded to the responsive and responsible bidder offering the lowest
total maximum price (for labor and materials combined).
VI.

BASIS OF COMPENSATION

Fixed price contract, no reimbursable expenses
LANDFILL FEES
Any Landfill fees resulting from this project will be paid for by the Contractor.
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PRICE PROPOSAL
Wheaton Farm Barn Repairs
Price should not include fees for permits issued by the Town of Easton for this Project.

Name of Firm or individual submitting bid: _________________________________________

Address:

__________________________________________

Telephone/FAX #:

__________________________________________

Email:

__________________________________________

Total Price:

$(in words) _____________________________

$(in numbers) __________________________
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The undersigned certifies under the penalties of perjury that this proposal is in all respects bona fide, fair
and made without collusion or fraud with any other person. As used in this paragraph the word “person”
shall mean any natural person, joint venture, partnership, corporation or other business or legal entity. The
undersigned further certifies under penalty of perjury that the said undersigned is not presently debarred
from public contracting or subcontracting in the Commonwealth under the provisions of M.G.L. Chapter
29, Section 29F or any other applicable debarment provisions of any other chapter of the General Laws or
any rule or regulation promulgated there under.

Date ____________________________

______________________________________
(Name of Bidder)

BY ___________________________________

______________________________________
(Printed name and title of signatory)

______________________________________
(Business address)

______________________________________
(City, State, Zip)

NOTE: If the bidder is a corporation, indicate state of incorporation under signature and affix
corporate seal; if a partnership, give full names and residential addresses of all partners; if an
individual, give residential address if different from business address.
Acknowledgement of Addenda
# ___________________________________________________
Bidder’s signature
______________________________________________________________________
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CERTIFICATION REGARDING LABOR HARMONY
AND OSHA TRAINING
The undersigned hereby certifies that he is able to furnish labor that can work in harmony with
all other elements of labor employed or to be employed on the work; that all employees to be
employed at the worksite will have successfully completed a course in construction safety and
health approved by the United States Occupational Safety and Health Administration (“OSHA”)
that is at least ten (10) hours in duration at the time the employee begins work and who shall
furnish documentation of successful completion of said course with the first certified payroll
report for each employee (effective July 1, 2006); and that he will comply fully with all laws and
regulations applicable to awards made subject to section forty-four A.
Name and Title of person authorized to sign Bid
____________________________________________________________
Signature
_____________________________________________________________
Name of Business (please Print or Type)
_____________________________________________________________
Date: _____________

CERTIFICATE OF FOREIGN CORPORATION
The undersigned hereby certifies that it has been duly established, organized, or chartered as a
corporation under the laws of _____________________ _____________________.
(Jurisdiction)

The undersigned further certifies that it has complied with the requirements of M.G.L. c.
30, §39L and with the requirements of M.G.L. c. 181 relative to the registration and operation of
foreign corporations within the Commonwealth of Massachusetts.
____________________________________________________________
Name of person signing proposal
____________________________________________________________
Signature of person signing proposal
_____________________________________________________________
Name of Business (please Print or Type)
_____________________________________________________________

Date: ___________

TAX ATTESTATION CERTIFICATION
Pursuant to M.G.L., Ch. 62C, s. 49A, I certify under the penalties of perjury that, to the best of
my knowledge and belief, I am in compliance with all laws of the Commonwealth relating to
taxes, reporting of employees and contractors, and withholding and remitting child support.
_____________________________________________________________
Name of person signing proposal
____________________________________________________________
Signature of person signing proposal
_____________________________________________________________
Name of Business (please Print or Type)
____________________________
Social Security Number or Federal
Identification Number*
Date: ____________

(EXAMPLE)
CERTIFICATION OF CORPORATE AUTHORITY
(Date)
The undersigned, being the Shareholders of ________________________, a Massachusetts
Corporation (the "Corporation") entitled to vote on the action, hereby consent to the adoption of
the following votes:
VOTED:

That the [President and/or the Vice President or named individual], each of
them acting singly is, authorized to execute any and all contract documents
and to enter into and negotiate the terms of all contracts and to accomplish
same and to execute any and all documents, instruments, and agreements in
order to effectuate the transaction and that said transaction shall be valid,
binding, effective, and legally enforceable.

VOTED:

That the officers are, and each of them acting singly is, authorized, from
time to time, in the name and on behalf of the Corporation to take or cause
to be taken all such action(s) as s/he or they, as the case may be, deem
necessary, appropriate or advisable to effect the foregoing votes, as may be
shown by the officer or officers execution or performance which shall be
conclusive evidence that the same is authorized by the directors of this
Corporation.

VOTED:

That the officers are, and each of them acting singly is, authorized, from
time to time, in the name and on behalf of this Corporation, under its
corporate seal, if desired, attested by an appropriate officer, if desired, to
execute, make oath to, acknowledge, deliver and file any and all of the
agreements, instruments, certificates and documents referred to or related
to the foregoing votes.

VOTED:

That the officers are, and each of them acting singly is, authorized, from
time to time and on behalf of this Corporation, under its corporate seal, if
desired, to execute, acknowledge and deliver any and all agreements,
instruments, certificates and documents referred to or related to the
foregoing votes, with such changes as the officer or officers so acting may
deem necessary or desirable, and the signature of such officer or officers to
be conclusive evidence that the same is authorized by the directors of this
Corporation.

Clerk of Corporation Certificate
I, ___________________________ the Clerk of the foregoing corporation, do hereby certify that
the above vote was taken at a duly called meeting of the shareholders of the Corporation on
_____________, 20__.
____________________________
Clerk of Corporation
SEAL

TOWN OF EASTON1
CONTRACT # ________________________
STATE CONTRACT # (if applicable) _________________________

DATE: ___________________
This Contract is entered into on, or as of, this date by and between the Town of Easton, 136 Elm
Street, Easton, MA 02356 (the “Town”), and

______________________________________________
[“Contractor”]
____________________________________
[Contact Name for Responsible Person]
__________________________________
__________________________________
__________________________________
[Address of the Contractor]
__________________________
[Telephone Number]

______________________
[FAX Number]

_________________________
[email address]
1. This is a Contract for the procurement of the following:
(Describe the work to be performed or attach agreed-upon scope of services)

2. The Contract price to be paid to the Contractor by the Town is:

3. Payment will be made as follows:
3.1 If any portion of the contract price is to be paid by a private citizen(s) no work shall be performed
until a sum has been deposited with the Town Treasurer, upon an estimate made by the board,
committee or officer having charge of the work, sufficient to cover the payment for the portion of the
said work chargeable to the private citizen(s).
3.2 Fees and Reimbursable Costs combined shall not exceed $______as more fully set forth in
the Contractor Documents.
1

Construction under $250k
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3.3 There shall be no further costs, fees or reimbursable charges due the Contractor under this
Contract unless said fees and/or costs are so set forth in writing. The Town will not pay any
surcharge or premium on top of the direct out of pocket expenses, if any.

4. Security:
Contract Price

Performance Bond

Payment Bond

Bid Deposit

Under $10,000
$10,000 - $25,000
$25,001 - $50,000

No
No
No

No
No
No

$50,001 - $150,000

No

Over $150,000

100% of contract price

No
No
50% of total contract
price
50% of total contract
price
100% of contract price

5% of total bid
5% of total bid

5. Definitions:
5.1

Acceptance: All Contracts require proper acceptance of the described goods or services by
the Town. Proper acceptance shall be understood to include inspection of goods and
certification of acceptable performance for services by authorized representatives of the
Town to ensure that the goods or services are complete and are as specified in the Contract.

5.2

Contract Documents: All documents relative to the Contract including (where used) Request
for Proposals and all attachments thereto, Instructions to Bidders, Proposal Form, General
Conditions, Supplementary General Conditions, General Specifications, Other
Specifications included in Project Manual, Drawings, all Addenda issued during the bidding
period and Contractor’s Response to the Request for Proposal. The Contract documents are
complementary, and what is called for by any one shall be as binding as if called for by all.
The intention of the document is to include all labor and materials, equipment and
transportation necessary for the proper performance of the Contract.

5.3

The Contractor: The “other party” to any Contract with the Town. This term shall (as the
sense and particular Contract so require) include Vendor, Contractor, Engineer, or other label
used to identify the other party in the particular Contract. Use of the term “Contractor” shall
be understood to refer to any other such label used.

5.4

Date of Substantial Performance: The date when the work is sufficiently complete, the
services are performed, or the goods delivered, in accordance with Contract documents, as
modified by approved Amendments and Change Orders.

5.5

Goods:

5.6

Subcontractor: Those having a direct Contract with the Contractor. The term includes one
who furnished material worked to a special design according to the Drawings or
Specifications of this work, but does not include one who merely furnishes material not so
worked.

5.7

Work:

Goods, Supplies, Services or Materials.

The services or materials contracted for, or both.
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6. Term of Contract and Time for Performance:
This Contract shall be fully performed by the Contractor in accordance with the provisions of the Contract
Documents on or before _____________________, unless extended, in writing, at the sole discretion of the
Town, and not subject to assent by the Contractor, and subject to the availability and appropriation of funds
as certified by the Town Accountant. Time is of the essence for the completion of the Contract.
7. Subject to Appropriation:
Notwithstanding anything in the Contract documents to the contrary, any and all payments which the Town
is required to make under this Contract shall be subject to appropriation or other availability of funds as
certified by the Town Accountant. In the absence of appropriation or availability as certified herein, this
Contract shall be immediately terminated without liability for damages, penalties or other charges to the
Town. In the event this is a multi-year contract, this Contract shall be subject to annual appropriation and
in the event funds are not so appropriated, this Contract shall terminate immediately without liability for
damages, penalties or charges to the Town.
8. Permits and Approvals:
Permits, Licenses, Approvals and all other legal or administrative prerequisites to its performance of the
Contract shall be secured and paid for by the Contractor.
9. Termination and Default:
9.1

Without Cause. The Town may terminate this Contract on seven (7) calendar days’ notice
when in the Town’s sole discretion it determines it is in the best interests of the Town to do so,
by providing notice to the Contractor, which shall be in writing and shall be deemed delivered
and received when given in person to the Contractor, or when received by fax, express mail,
certified mail return receipt requested, regular mail postage prepaid or delivered by any other
appropriate method evidencing actual receipt by the Contractor. Upon termination without
cause, Contractor will be paid for services rendered to the date of termination.

9.2

For Cause. If the Contractor is determined by the Town to be in default of any term or condition
of this Contract, the Town may terminate this Contract on seven (7) days’ notice by providing
notice to the Contractor, which shall be in writing and shall be deemed delivered and received
when given in person to the Contractor, or when received by fax, express mail, certified mail
return receipt requested, regular mail postage prepaid or delivered by any other appropriate
method evidencing actual receipt by the Contractor.

9.3

Default. The following shall constitute events of a default under the Contract:
(1) any material misrepresentation made by the Contractor to the Town; 2) any failure to
perform any of its obligations under this Contract including, but not limited to the following:
(i) failure to commence performance of this Contract at the time specified in this Contract due
to a reason or circumstance within the Contractor’s reasonable control, (ii) failure to perform
this Contract with sufficient personnel and equipment or with sufficient material to ensure the
completion of this Contract within the specified time due to a reason or circumstance within
the Contractor’s reasonable control, (iii) failure to perform this Contract in a manner reasonably
satisfactory to the Town, (iv) failure to promptly re-perform within a reasonable time the
services that were rejected by the Town as unsatisfactory, or erroneous, (v) discontinuance of
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the services for reasons not beyond the Contractor’s reasonable control, (vi) failure to comply
with a material term of this Contract, including, but not limited to, the provision of insurance
and non-discrimination, (vii) any other acts specifically and expressly stated in this Contract as
constituting a basis for termination of this Contact, and (viii) failure to comply with any and
all requirements of state law and/or regulations, and Town bylaw and/or regulations.
10. Suspension or Delay
The Town may order the Contractor, in writing, to suspend, delay or interrupt all or any part of the Services
without cause for such period of time as the Town may determine to be appropriate for its convenience. In the
event of any such suspension, delay or interruption, the Contractor’s time for performance may be equitably
adjusted. No adjustment shall be made if the Contractor is or otherwise would have been responsible for the
suspension, delay or interruption of the Services, or if another provision of this Contract is applied to
render an equitable adjustment.
11. The Contractor’s Breach and the Town’s Remedies:
Failure of the Contractor to comply with any of the terms or conditions of this Contract shall be deemed a
material breach of this Contract, and the Town of Easton shall have all the rights and remedies provided in
the Contract documents, the right to cancel, terminate, or suspend the Contract in whole or in part, the right
to maintain any and all actions at law or in equity or other proceedings with respect to a breach of this
Contract, including “Damages” including but not limited to costs, attorney’s fees or other damages resulting
form said breach (“Damages”) as well as specific performance, and the right to select among the remedies
available to it by all of the above.
From any sums due to the Contractor for services, the Town may keep the whole or any part of the amount
for expenses, losses and Damages incurred by the Town as a consequence of procuring services as a result
of any failure, omission or mistake of the Contractor in providing services as provided in this Contract.
12. Statutory Compliance:
12.1

This Contract will be construed and governed by the provisions of applicable federal, state
and local laws and regulations; and wherever any provision of the Contract or Contract
documents shall conflict with any provision or requirement of federal, state or local law or
regulation, then the provisions of law and regulation shall control. Where applicable to the
Contract, the provisions of the General Laws are incorporated by reference into this
Contract, including, but not limited to, the following:
General Laws Chapter 30B – Procurement of Goods and Services.
General Laws Chapter 30, Sec. 39, et seq: - Public Works Contracts.
General Laws Chapter 149, Section 44A, et seq: Public Buildings Contracts.

12.2

Wherever applicable law mandates the inclusion of any term and provision into a municipal
contract, this Section shall be understood to import such term or provision into this
Contract. To whatever extent any provision of this Contract shall be inconsistent with any
law or regulation limiting the power or liability of cities and towns, such law or regulation
shall control.

4
Date Modified: March 2018 MTC

12.3

The Contractor shall comply with all Federal, State and local laws, rules, wage
regulations, policies and orders applicable to the Work provided pursuant to this
Contract, such provisions being incorporated herein by reference, and shall be
responsible for obtaining all necessary licenses, permits, and approvals required for the
supply of such Work.
The Contractor shall indemnify and hold the Town harmless for and against any and all
fines, penalties or monetary liabilities incurred by the Town as a result of the failure
of the Contractor to comply with the previous sentence. If any discrepancy or inconsistency
is discovered in the Drawings, Specifications or Contract for this work in violation of any
such law, by-law, regulation, order or decree, it shall forthwith report the same in writing to
the Town. It shall, at all times, itself observe and comply with all such existing and future
laws, by-laws, regulations, orders and decrees; and shall protect and indemnify the Town,
and its duly appointed agents against any claim or liability arising from or based on any
violation whether by him or its agents, employees or subcontractors of any such law, bylaw, regulation or decree.

13. Conflict of Interest:
Both the Town and the Contractor acknowledge the provisions of the State Conflict of Interest Law (General
Laws Chapter 268A), and this Contract expressly prohibits any activity which shall constitute a violation
of that law. The Contractor shall be deemed to have investigated the application of M.G.L. c. 268A to the
performance of this Contract; and by executing the Contract documents the Contractor certifies to the Town
that neither it nor its agents, employees, or subcontractors are thereby in violation of General Laws Chapter
268A.
14. Certification of Tax Compliance
This Contract must include a certification of tax compliance by the Contractor, as required by General Laws Chapter
62C, Section 49A (Requirement of Tax Compliance by All Contractors Providing Goods, Services, or Real Estate
Space to the Commonwealth or Subdivision).
15. Non-Discrimination/Affirmative Action
The Contractor shall carry out the obligations of this Agreement in compliance with all requirements imposed
by or pursuant to federal, State and local ordinances, statutes, rules and regulations and policies prohibiting
discrimination in employment, including but not limited to, Title VII of the Civil Rights Act of 1964; the Age
Discrimination in Employment Act of 1967; Section 504 of the Rehabilitation Act of 1973 and Mass. G. L. c.
151B, and any other executive orders, rules, regulations, requirements and policies relating thereto enacted by
the Commonwealth of Massachusetts and the Town as they may be amended from time to time. Contractor
shall not discriminate against any qualified employee or applicant for employment because of race, color,
national origin, ancestry, ace, sex, religion, physical or mental handicap or sexual orientation.
16. Assignment:
The Contractor shall not assign, sublet or otherwise transfer this Agreement, in whole or in part, without the prior
written consent of the Town, and shall not assign any of the moneys payable under this Contract, except by
and with the written consent of the Town.
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17. Condition of Enforceability Against the Town:
This Contract is only binding upon, and enforceable against, the Town if: (1) the Contract is signed by the Board
of Selectmen or its designee; and (2) endorsed with approval by the Town Accountant as to appropriation or
availability of funds; and (3) endorsed with approval by the Town Counsel as to form.
18. Corporate Contractor:
If the Contractor is a corporation, it shall endorse upon this Contract (or attach hereto) its Clerk’s Certificate
certifying the corporate capacity and authority of the party signing this Contract for the corporation. Such
certificate shall be accompanied by a letter or other instrument stating that such authority continues in full force
and effect as of the date the Contract is executed by the Contractor. This Contract shall not be enforceable against
the Town of Easton unless and until the Contractor complies with this section.
The Contractor, if a foreign corporation, shall file with the Commissioner of Corporations a Power of Attorney
and duly authenticated copies of its Charter or Certificate of Incorporation; and said Contractor shall comply with
all the laws of the Commonwealth.
19. Contractor’s Personnel:
The Contractor shall utilize only its employees and shall not utilize any third-party contractors without prior
written approval of the Town.
20. Liability of Public Officials:
To the full extent permitted by law, no official, employee, agent or representative of the Town of Easton shall be
individually or personally liable on any obligation of the Town under this Contract.
21. Indemnification:
The Contractor shall indemnify, defend and save harmless the Town, the Town’s officers, agents and employees,
from and against any and all damages, liabilities, actions, suits, proceedings, claims, demands, losses, costs,
expenses, recoveries and judgments of every nature and description (including attorneys’ fees) that may arise in
whole or in part out of or in connection with the work being performed or to be performed, or out of any act or
omission by the Contractor, its employees, agents, subcontractors, material men, and anyone directly or indirectly
employed by any of them or anyone for whose acts any of them may be liable, regardless of whether or not it is
caused in part by any party indemnified hereunder. The Contractor further agrees to reimburse the Town for damage
to its property caused by the Contractor, its employees, agents, subcontractors or material men, and anyone directly
or indirectly employed by any of them or anyone for whose acts any of them may be liable, including damages
caused by his, its or their use of faulty, defective, or unsuitable material or equipment, unless the damage is caused
by the Town’s gross negligence or willful misconduct.
21.1 The Contractor further agrees to indemnify and hold harmless the Town, including the agents,
employees and representatives of either, from and against all claims, damages, losses and expenses,
including attorney’s fees, arising out of or resulting from the performance of the work, provided that
any such claim, damage, loss or expense (a) is attributable to bodily injury, sickness, disease or death,
or to injury to or destruction of tangible property including the loss of use resulting therefrom and (b)
is caused in whole or in part by any negligent act or omission of the Contractor, any Subcontractor,
anyone directly or indirectly employed by any of them or anyone for whose acts any of them may be
liable, regardless of whether or not it is caused in part by a party indemnified hereunder.
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21.2 The Contractor shall be responsible for all damage or injury to property of any character during the
prosecution of the work resulting from any act, omission, neglect, or misconduct in the manner or
method of executing the work or due to the non-execution of the work or at any time due to defective
work or materials.
21.3

In any and all claims against the town or any of their agents or employees by any employee of the
Contractor, any Subcontractor, anyone directly or indirectly employed by any of them or anyone for
whose acts any of them may be liable, the indemnification obligation under this paragraph shall not
be limited in anyway by any limitation on the amount or type of damages, compensation or benefits
payable by or for the Contractor or any Subcontractor under workmen’s Compensation Acts,
disability benefit acts or other employee benefit acts.

21.4

The Contractor hereby assumes the entire responsibility and liability for any and all injury to or
death of any or all persons, including the Contractor’s employees, and for any and all damage to
property caused by, resulting from or arising in whole or in part out of any act, omission, or neglect
on the part of the Contractor or of any Subcontractor or of anyone directly or indirectly employed
by any of them, or of anyone for whose acts any of them may be liable in connection with operations
under the Contract.

The foregoing provisions shall not be deemed to be released, waived, limit or modified in any respect by
reason of any surety or insurance provided by the Contractor under the Contract.
22. Insurance
22.1 Workers Compensation Insurance:
The Contractor shall provide by insurance for the payment of compensation and the furnishing of other
benefits under Chapter 152 of the General Laws of Massachusetts (The Worker’s Compensation Act) to all
employees of the Contractor who are subject to the provisions of Chapter 152 of the General Laws of
Massachusetts.
Failure to provide and continue in force such insurance during the period of this Contract shall be deemed a
material breach of this Contract, shall operate as an immediate termination thereof, and Contractor shall
indemnify the Town for all losses, claims, and actions resulting from the failure to provide the insurance
required by this Article.
The Contractor shall furnish to the Town a certificate evidencing such insurance prior to the execution of this
Contract before the same shall be binding on the parties thereto, except if specifically waived by the Town.
22.2 Professional Liability Insurance
Liability of $1 million per claim and $3 million aggregate.
Failure to provide and continue in force such insurance during the period of this Contract shall be deemed
a material breach of this Contract, shall operate as an immediate termination thereof, and Contractor shall
indemnify the Town for all losses, claims, and actions resulting from the failure to provide the insurance
required by this Article.
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22.3 Other Insurance Requirements
a. Comprehensive commercial general liability insurance with limits of at least $1 Million per occurrence
and $3 Million annual aggregate for property damage and $1 Million per person and $3 Million per
occurrence for bodily injury, which shall include the Town of Easton as an additional insured, and
which shall cover bodily injury, sickness or disease, or death of any person including employees and
those persons other than the Contractor’s employees, and claims insured by usual personal liability
coverage, death, or property damage arising out of the Work including injury or destruction of tangible
property, including loss of use resulting therefrom.
b. Motor vehicle insurance for any motor vehicles used in performing the Work, with limits of at least
$500,000 per person, and $1 Million per accident.
c. All policies shall identify the Town as an additional insured (except Workers' Compensation and
Professional Liability). The Contractor shall notify the Town immediately upon the cancellation or
amendment to any policy. Renewal Certificates shall be filed with the Town at least ten (10) days prior
to the expiration of the required policies. Certificates evidencing all such coverage shall be provided to
the Town upon the execution of this Agreement, and upon the renewal of any such coverage. Each such
certificate shall specifically refer to this Contract and shall state that such insurance is as required by this
Contract. Failure to provide the notices required in this Section or to continue in force such
insurance shall be deemed a material breach of this Contract and shall be grounds for
immediate termination. Said insurance shall include: Workers Compensation/Employers' Liability
Insurance, Business Automobile Liability Insurance, and Commercial General Liability Insurance (CGL).
The CGL policy shall include coverage for liability arising from premises, operations, independent
Contractors, personal injury, contractual liability. All Certificates of Insurance shall be on the “MIIA” or
“ACORD” Certificate of Insurance form, shall contain true transcripts from the policies, authenticated
by the proper officer of the Insurer, evidencing in particular those insured, the extent of coverage, the
location and operations to which the insurance applies, the expiration date and the above-mentioned
notice clauses. All insurance shall be written on an occurrence basis. Coverage shall be maintained
without interruption from date of the Contract until date of final payment and termination of any
coverage required to be maintained after payment.
d. The Contractor shall obtain and maintain during the term of this Contract the insurance coverage in
companies licensed to do business in the Commonwealth of Massachusetts and acceptable to the Town.
23. Documents, Materials, Etc.
Any materials, reports, information, data, etc. given to or prepared or assembled by the Contractor under
this Contract are to be kept confidential and shall not be made available to any individual or organization
by the Contractor (except agents, servants, or employees of the Contractor) without the prior written
approval of the Town, except as otherwise required by law. The Contractor shall comply with the provisions
Chapter 66A of the General Laws of Massachusetts as it relates to public documents, and all other state and
federal laws and regulations relating to confidentiality, security, privacy and use of confidential data.
Any materials produced in whole or in part under this Contract shall not be subject to copyright, except by
the Town, in the United States or any other country. The Town shall have unrestricted authority to, without
payment of any royalty, commission, or additional fee of any type or nature, publicly disclose, reproduce,
distribute and otherwise use, and authorize others to use, in whole or in part, any reports, data or other
materials prepared under this Contract.

8
Date Modified: March 2018 MTC

All data, reports, programs, software, equipment, furnishings, and any other documentation or product paid
for by the Town shall vest in the Town at the termination of this Contract. The Contractor shall at all times,
during or after termination of this Contract, obtain the prior written approval of the Town before making
any statement bearing on the work performed or data collected under this Contract to the press or issues
any material for publication through any medium.
24. No Employment
The Contractor acknowledges and agrees that it is acting as an independent Contractor for all services rendered
pursuant to this Contract, and neither the Contractor, nor its employees, agents, servants nor any person
for whose conduct the Contractor is responsible shall be considered an employee or agent of the Town
for any purpose and shall not file any claim or bring any action for any worker’s compensation
unemployment benefits and compensation for which they may otherwise be eligible as a Town employee
as a result of work performed pursuant to the terms of this Contract.
25. Audit, Inspection and Recordkeeping
At any time during normal business hours, and as often as the Town may deem it reasonably necessary,
there shall be available in the office of the Contractor for the purpose of audit, examination, and/or to make
excerpts or transcript all records, contracts, invoices, materials, payrolls, records of personnel, conditions
of employment and other data relating to all matters covered by this Agreement.
26. Payment
The Town agrees to make all reasonable efforts to pay to the Contractor the sum set forth in the Contractor’s
bid or proposal within thirty (30) days of receipt of an invoice detailing the work completed and acceptance
from the Town of the work completed.
27. Waiver and Amendment
Amendments, or waivers of any additional term, condition, covenant, duty or obligation contained in this
Contract may be made only by written amendment executed by all signatories to the original Agreement,
prior to the effective date of the amendment.
To the extent allowed by law, any conditions, duties, and obligations contained in this Contract may be
waived only by written Agreement by both parties.
Forbearance or indulgence in any form or manner by a party shall not be construed as a waiver, nor in any
manner limit the legal or equitable remedies available to that party. No waiver by either party of any default
or breach shall constitute a waiver of any subsequent default or breach of a similar or different matter.
28. Severability
If any term or condition of this Contract or any application thereof shall to any extent be held invalid,
illegal or unenforceable by the court of competent jurisdiction, the validity, legality, and enforceability of
the remaining terms and conditions of this Contract shall not be deemed affected thereby unless one or
both parties would be substantially or materially prejudiced.
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29. Forum and Choice of Law
This Contract and any performance herein shall be governed by and be construed in accordance with the
laws of the Commonwealth. Any and all proceedings or actions relating to subject matter herein shall be
brought and maintained in the courts of the Commonwealth or the federal district court sitting in the
Commonwealth, which shall have exclusive jurisdiction thereof. This paragraph shall not be construed to
limit any other legal rights of the parties.
30. Notices
Any notice permitted or required under the provisions of this Contract to be given or served by either of the
parties hereto upon the other party hereto shall be in writing and signed in the name or on the behalf of the
party giving or serving the same. Notice shall be deemed to have been received at the time of actual service
or three (3) business days after the date of a certified or registered mailing properly addressed. Notice to
the Contractor shall be deemed sufficient if sent to the address set forth on page 1 or furnished from time
to time in writing hereafter.
31. Binding on Successors:
This Contract is binding upon the parties hereto, their successors, assigns and legal representatives (and
where not corporate, the heirs and estate of the Contractor). Neither the Town nor the Contractor shall
assign or transfer any interest in the Contract without the written consent of the other.
32. Entire Agreement:
This Contract, including all documents incorporated herein by reference, constitutes the entire
integrated agreement between the parties with respect to the matters described. This Contract supersedes
all prior agreements, negotiations and representations, either written or oral, and it shall not be modified
or amended except by a written document executed by the parties hereto.
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IN WITNESS WHEREOF the parties have hereto and to two other identical instruments set forth
their hands and executed this as an instrument under seal this the day and year first above written.

The Town of Easton by
the Board of Selectmen:

The Contractor by:

____________________________________

___________________________________
Signature
Date

____________________________________

___________________________________
Print Name & Title

____________________________________

___________________________________

____________________________________

Certified as to Form:
____________________________________
Town Counsel
Date

Certified as to
Appropriation/Availability of Funds:
_______________________________________
Town Accountant
Date

____________________________________
Chief Procurement Officer
Date
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CERTIFICATION OF GOOD FAITH
The undersigned certifies under pains and penalties of perjury that this contract has been obtained in good
faith and without collusion or fraud with any other person. As used in this certification, the word “person”
shall mean any natural person, business, partnership, corporation, union, committee, club, or other
organization, entity, or group of individuals.
The Contractor by:________________________________________
Print Name
________________________________________
Title/Authority

CERTIFICATE OF STATE TAX COMPLIANCE
Pursuant to Massachusetts General Laws, Chapter 62C, Section 49A
_____________________________________, authorized signatory for
name of signatory

___________________________________________________, whose
name of contractor

principal place of business is at _________________________________________________,
_____________________________does hereby certify under the pains and penalties of perjury that
_________________________________________________________ has paid all
name of contractor

Massachusetts taxes and has complied with all laws of the Commonwealth of Massachusetts relating to
taxes, reporting of employees and contractors, and withholding and remitting child support.
___________________________________
Signature
Date
____________________________________________________
Name
____________________________________________________
Federal Tax ID # or Social Security #
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EXAMPLE CLERK’S CERTIFICATE
_______________________________
Action of Shareholders
Written Consent
(Date)
The undersigned, being the Shareholders of ________________________, a Massachusetts
Corporation (the "Corporation") entitled to vote on the action, hereby consent to the adoption of the
following votes:
VOTED:

That the [President and/or the Vice President or named individual], each of them
acting singly is, authorized to execute any and all contract documents and to enter
into and negotiate the terms of all contracts and to accomplish same and to execute
any and all documents, instruments, and agreements in order to effectuate the
transaction and that said transaction shall be valid, binding, effective, and legally
enforceable.

VOTED:

That the officers are, and each of them acting singly is, authorized, from time to
time, in the name and on behalf of the Corporation to take or cause to be taken all
such action(s) as s/he or they, as the case may be, deem necessary, appropriate or
advisable to effect the foregoing votes, as may be shown by the officer or officers
execution or performance which shall be conclusive evidence that the same is
authorized by the directors of this Corporation.

VOTED:

That the officers are, and each of them acting singly is, authorized, from time to
time, in the name and on behalf of this Corporation, under its corporate seal, if
desired, attested by an appropriate officer, if desired, to execute, make oath to,
acknowledge, deliver and file any and all of the agreements, instruments,
certificates and documents referred to or related to the foregoing votes.

VOTED:

That the officers are, and each of them acting singly is, authorized, from time to
time and on behalf of this Corporation, under its corporate seal, if desired, to
execute, acknowledge and deliver any and all agreements, instruments, certificates
and documents referred to or related to the foregoing votes, with such changes as
the officer or officers so acting may deem necessary or desirable, and the signature
of such officer or officers to be conclusive evidence that the same is authorized by
the directors of this Corporation.

Clerk of Corporation Certificate
I, ___________________________ the Clerk of the foregoing corporation, do hereby certify that the
above vote was taken at a duly called meeting of the shareholders of the Corporation on _____________,
20__.
____________________________
Clerk of Corporation
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SEAL

CONTRACT CHECKLIST
(FOR TOWN USE)
Initials
1. Certification of Signatures
 For Corporation: need President’s signature or
Clerk’s Certificate dated no more than 2 years ago
With Corporate Seal affixed (see above form)
 For LLC: need Manager signature or signed vote
of the LLC

__________

2. Certificate of Good Faith & Non-collusion

___________

3. Insurance Certificate
(showing Town as additional insured)
 Matches amount of insurance required under contract

___________

4. Certificate of Tax Compliance

___________

5. Signed by Contractor
 Matches certification by Corp officer of authority.

___________

6. Certificate of Good Standing for Corporation or Certificate
of Legal Existence for LLC both from the Secretary of State

___________

Contract Reviewed by: ______________________________
Signature
______________________________
Name, Title
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SUPPLEMENT “C”

[]

CONSTRUCTION
SUPPLEMENT “C” - Applicable to Contracts for the construction of:
(1) Public Buildings and Public Works
(governed by the provisions of General Laws Chapter 30B);
(2) Public Buildings
(governed by the provisions of General Laws Chapter 149, § 44A,
et seq.); and
(3) Public Works
(governed by the provisions of General Laws Chapter 30, §39M, et seq)

1.

This form supplements the Town of Easton “Contract and General Conditions” and applies only to
contracts for the construction, reconstruction, alteration, remodeling or repair of public works or public
buildings.

2.

Wherever the law requires one contracting with a city or town to be bonded, such obligation shall be
understood to be a term and condition of this Contract. The Contractor agrees to secure such bonds
(where required) in the form required by the Town and provide an original thereof to the Town prior
to the commencement of performance.

3.

Equality:

4.

5.

3.1.

In the case of a closed Specification written for a specific item or items to be furnished under
the Base Bid, such specifications shall, as applicable, be in compliance with the Massachusetts
General Laws, Chapter 30, Section 39M and Chapter 149, Sec. 44A et seq.

3.2.

Where the name of an item, material or manufacturer is mentioned in the Specifications or on
the Drawings, except as above noted, the intent is to establish a standard and in no way should
be construed to exclude any item or manufacturer not mentioned by name, but whose product
meets the Specifications as to design, utility and quality. Final decision shall rest solely with
the Town’s Project Representative (herein after “Project Representative”) as to its
acceptability.

Change Orders:
4.1.

Change orders must receive the approval of the Town Administrator and the appropriate
Department or Division Head and must be supported by the project engineers and architects,
if any.

4.2.

Change orders to contracts governed by General Laws Chapter 30B may not increase the
quantity of goods or services provided by more than twenty-five (25%) per cent, in compliance
with Sec. 13 of Chapter 30B.

The Contractor will carry out the obligations of this contract in full compliance with all of the
requirements imposed by or pursuant to General Laws Chapter 151, Sec. 1, et seq. (Minimum Wage
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Law) and any executive orders, rules, regulations, and requirements of the Commonwealth of
Massachusetts as they may from time to time be amended. The Contractor will at all times comply
with the wage rates as determined by the Commissioner of the Department of Labor and Industries,
under the provisions of General Laws Chapter 149, Sections 26 and 27D (Prevailing Wage), as shall
be in force and as amended.
6.

The Contractor shall continuously maintain adequate protection of all work from damage and shall
protect the property of the Town and others, including adjacent property, from injury or loss arising in
connection with the Contract. The Contractor shall make good any such damage, injury or loss, except
as may be directly due to errors in the Contract Documents or caused by agents or employees of the
Town, or due to causes beyond the Contractor’s control and not the Contractor’s fault or negligence.

7.

The Contractor shall take all necessary precautions for the safety of employees on the work, and shall
comply with all applicable provisions of Federal, State and local laws and codes to prevent accidents
or injury to persons on, about or adjacent to the premises where the work is being performed. The
Contractor will erect and properly maintain at all times, as required by the conditions and progress of
the work, all necessary safeguards for the protection of workers and the public, shall post danger signs
warning against the hazards created by such features of construction such as pits, protruding nails,
hosts, well holes, elevator hatchways, scaffolding, window openings, stairways and falling materials;
and shall designate a responsible member of its organization on the work, whose duty shall be the
prevention of accidents.

8.

The Town shall at all times have access to the work wherever it is in preparation or progress and the
Contractor shall provide suitable accommodations for such access.

9.

The Contractor shall appoint a competent superintendent and foreman and any necessary assistants, all
of whom shall be satisfactory to the Town. If the Town in its sole discretion determines that the
construction superintendent, foreman, or assistants are unacceptable to the Town, then upon seven
days’ notice from the Town, the Contractor shall replace such person or persons with people acceptable
to the Town.

10.

The Contractor shall give efficient supervision to the work, using its best skill and attention. The
Contractor shall carefully study and compare the drawings, specifications and other instructions and
shall at once report to the Town any error, inconsistency or omission which shall be discovered.
Included in this responsibility shall be supervision of all work performed by subcontractors on the
work.

11.

Notwithstanding any other provision of this Contract to the contrary, if the Contractor should neglect
to prosecute the work properly, or fail to perform the contract or any of its provisions, the Town, upon
three days’ written notice, may, without prejudice to any other remedy it may have, make good such
deficiencies and may deduct the cost thereof from the payment then or thereafter due the Contractor.

12.

Inspection by the Town’s Project Representative
12.1.

The Town shall have the right to designate a Project Representative who may make periodic
visits to the site to familiarize the Town generally with the progress and quality of the work,
and to determine in general if the work is proceeding in accordance with the Contract
Documents. The Project Representative will not be required to make exhaustive or continuous
on-site inspections to check the quality or quantity of the work, and will not be responsible for
the Contractor’s failure to carry out the construction work in accordance with the Contract
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Documents. During such visits and on the basis of these observations while at the site, the
Project Representative will keep the Town informed on the progress of the work, will
endeavor to guard the Town against defects and deficiencies in the work of contractors, and
may condemn structural work as failing to conform to the Contract Documents. The Project
Representative shall have authority to act on behalf of the Town only to the extent expressly
delegated by the Town, which shall be shown to the Contractor, and shall have authority to
stop the work whenever such stoppage may reasonably be necessary to insure the proper
execution of the Contract.
12.2.

13.

14.1

In connection with the work, the Project Representative shall not be responsible for
construction methods, means, techniques, sequences or procedures employed by the
Contractor or the Contractor’s safety programs, requirements, regulations, or precautions.

Decisions of the Project Representative
13.1.

The Project Representative shall, within a reasonable time, make decisions on all claims of
the Town or the Contractor and on all other matters relating to the execution and progress of
the structural work or the interpretation of the Contract Documents.

13.2.

The Project Representative’s decision, in matters relating to the project, shall be final, if within
the terms of the Contract Documents.

13.3.

If, however, the Project Representative fails to render a decision within ten days after the
parties have presented their evidence, either party may then avail itself of the remedies
provided in this Contract or available to it by law. If the Project Representative renders a
decision after such remedies have commenced, such decision may be entered as evidence but
shall not disturb or interrupt such proceedings except where such decision is acceptable to the
parties concerned.

Use of Premises by the Contractor:
14.1.

The Contractor shall confine its apparatus, the storage of materials and the operations of
its workmen to limits indicated by law, by-laws, permits or directions of the Town and
shall not unreasonably encumber the premises with its materials.

14.2. The Contractor shall not load or permit any part of the structure to be loaded with a weight
that will endanger its safety.
15.

Maintenance of Premises:
The Contractor shall at all times keep the premises free from accumulation of waste materials or
rubbish caused by its employees or work, and at the completion of the work it shall remove all its
rubbish from and about the work site and all its tools, scaffolding and surplus materials and shall
leave its work “broom-clean”, or its equivalent, unless more exactly specified. In case of dispute,
the Town may remove the rubbish and charge the cost to the several contractors, as the Town shall
determine to be just.
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16.

Right to Terminate
16.1

In addition to any other remedies herein provided and notwithstanding any other
provisions hereof to the contrary, if the Contractor should (1) be adjudged a bankrupt, (2)
make a general assignment for the benefit of creditors, (3) have a receiver appointed on
account of its insolvency, (4) persistently or repeatedly refuse or fail to supply enough
personnel and resources to perform the contract, (5) fail to make prompt payment to
subcontractors or to providers of materials or labor, (6) persistently disregard laws and
regulations or lawful directives of the Town, or (7) be guilty of a substantial violation of
any provision of the Contract, then the Town may, without prejudice to any other right or
remedy and after giving the Contractor (or any surety) seven (7) days written notice,
terminate the contract and the employment of the Contractor and take possession of the
premises and of all materials, tools and appliances thereon and finish the work by whatever
method it deems appropriate.

16.2

In such cases, the Contractor shall not be entitled to receive any further payment until the
work is finished. If the unpaid amount owed to the Contractor for work already completed
shall exceed the expense of finishing the work, including compensation for additional
architectural, managerial, legal and administrative services, such excess shall be paid to the
Contractor. If such expenses shall exceed such unpaid balances, the Contractor shall pay
the difference to the Town.

16.3

The Contractor shall not be relieved of liability to the Town by virtue of any termination
of this Contract, and any claim for damages against the Contractor relating to the
Contractor’s performance under this contract shall survive any termination hereunder.

Notwithstanding any other provision of this Agreement, the Town reserves the right at any time in
its absolute discretion to suspend or terminate this Agreement in whole or in part for its convenience
upon seven (7) days’ written notice to the Contractor. The Town shall incur no liability by reason
of such termination except for the obligation to pay compensation for all work performed by the
Contractor and accepted by the Town to the termination date.
17.

Progress Payments:
17.1.

The Contractor shall, before the first application for payment, submit to the Town a
schedule of values of the various parts of the work, including quantities aggregating the
total sum of the Contract, divided so as to facilitate payments to Subcontractors, made out
in such form as the Town and the Contractor may agree upon, and, if required, supported
by such evidence as to its correctness. This schedule, when approved by the Town, shall
be used as a basis for payment, unless it is found to be in error. If applying for payments,
the Contractor shall submit a statement based upon this schedule.

17.2.

The Contractor shall submit to the Town an itemized Application for Payment, supported
to the extent required by the Town by invoices or other vouchers, showing payments for
materials and labor, payments to Subcontractors and such other evidence of the
Contractor’s right to payment.

17.3

Subject to other provisions of the Contract Documents, the amount of each progress
payment shall be computed as follows:
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.1 Take that portion of the Contract Sum properly allocable to completed Work as
determined by multiplying the percentage completion of each portion of the Work by the
share of the Contract Sum allocated to that portion of the Work in the schedule of values,
less retainage of five percent ( 5 %). Pending final determination of cost to the Owner of
changes in the Work, amounts not in dispute shall be included;
.2 Add that portion of the Contract Sum properly allocable to materials and equipment
delivered and suitably stored at the site for subsequent incorporation in the completed
construction (or, if approved in advance by the Owner, suitably stored off the site at a
location agreed upon in writing), less retainage of 5 percent ( 5 %);
.3

Subtract the aggregate of previous payments made by the Town; and

.4 Subtract amounts, if any, for which the Town has withheld or nullified a Certificate for
Payment as provided in Section 18, below.
18.

Withholding of Payments
18.1.

The Town may withhold or, on account of subsequently discovered evidence, nullify the
whole or part of any payment to such extent as may be necessary in its reasonable opinion
to protect the Town of Easton from loss on account of:
18.1.1. Defective work not remedied.
18.1.2. Claims filed or reasonable evidence indicating probable
filing of claims.
18.1.3. Failure of the Contractor to make payments properly to
Subcontractors or for material or labor.
18.1.4. A reasonable doubt that the Contract can be completed for the balance
then unpaid.
18.1.5. Damage to another contractor.
18.1.6. Delays resulting in liquidated damages.

18.2.
19.

Withholding of payments shall be in strict compliance with statutory requirements.

Claims by Contractor and Liability of Town
19.1

All claims by the Contractor against the Town shall, unless otherwise provided by law, be
initiated by a written claim submitted to the Town no later than seven (7) calendar days
after the event or the first appearance of the circumstances causing the claim. The claim
shall set forth in detail all known facts and circumstances supporting the claim. The
Contractor shall continue its performance under this contract regardless of the submission
or existence of any claims.

19.2

The limit of liability of the Town under this Agreement is limited to the compensation
provided herein for work actually performed, and shall in no event include liability for
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delays or for incidental, special or consequential damages or lost profits or for damages or
loss from causes beyond the Town’s reasonable control.
20.

Damages for Delay:
The Contractor shall have no claims for any damages, costs, or expenses of any kind or nature, for
any suspension, delay, interruption, or acceleration of the work on the part of the Town, architect,
or any of their consultants in performing or furnishing any work, or resulting from problems or
deficiencies with materials, information, or documentation and/or decisions in connection with the
execution of the work. Except as otherwise provided by applicable law, the Contractor’s sole
remedy for such delay shall be for a claim for an extension of time to the time for contract
performance.

21.

Liquidated Damages:
Because both parties recognize (1) that the time for completion of this Contract is of the essence,
(2) that the Town will suffer loss if the work is not completed within the contract time specified,
plus any extension thereof allowed in accordance with the provisions of this contract, and (3) the
delays, expense and difficulties involved in a legal proceeding to determine the actual loss suffered
by the Town if the work is not completed in time, it is agreed that the Contractor will pay the Town
as liquidated damages representing an estimate of delay damages to which the Contractor agrees
by entering into this Contract, not as a penalty, the sum of One Thousand Dollars ($1,000) per day
for each calendar day of delay until the work is completed, whether the work is completed by the
Contractor or some other person. The Town’s right to impose liquidated damages shall in no way
prohibit or restrict the Town’s right to bring a legal action for damages in lieu of or in addition to
its option to impose liquidated damages. The Town may deduct any liquidated damages from
money due the Contractor, and if such payment is insufficient to cover the liquidated damages, then
the Contractor shall pay the amount due.

22.

The Contractors’ Mutual Responsibility:
Should the Contractor cause damage to any separate subcontractor on the work, the Contractor
agrees, upon due notice, to settle with such contractor by agreement, or by recourse to remedies
provided by law or by the provisions of the contract. If such separate contractor sues the Town on
account of any damage alleged to have been sustained, the Town shall notify the Contractor, who
shall defend such proceedings at the Town’s expense and, if any judgment against the Town arises
therefrom, the Contractor shall pay or satisfy it and pay all costs incurred by the Town including
attorney’s fees and related costs of litigation.

23.

Separate Contracts:
23.1.

The Town reserves the right to let other Contracts in connection with this work under
similar General Conditions. The Contractor shall afford other contractors reasonable
opportunity for the introduction and storage of their materials and the execution of their
work, and shall properly connect and coordinate its work with theirs.

23.2.

If any part of the Contractor’s work depends, for proper execution or results, upon the work
of any other contractor, the Contractor shall inspect and promptly report to the Town any
defects in such work that render it unsuitable for such proper execution and results. Failure
of the Contractor to so inspect and report shall constitute an acceptance of the other
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contractor’s work as fit and proper for the reception of its work except as to defects which
may develop in the other contractor’s work after the execution of its work.
23.3.

24.

25.

To insure the proper execution of its subsequent work, the Contractor shall measure work
already in place and shall at once report to the Town any discrepancy between the executed
work and the Drawings.

Subcontracts:
24.1.

All Subcontracts shall be awarded in conformity with the requirements of the General
Laws, Commonwealth of Massachusetts, Chapter 149, Sections 44A to 44L, inclusive.

24.2.

The Contractor agrees that it is as fully responsible to the Town for the acts and omissions
of its Subcontractors and of persons either directly or indirectly employed by them, as it is
for the acts and omissions of persons directly employed by it.

24.3.

Nothing contained in the Contract Documents shall create any contractual relationship
between any Subcontractor and the Town.

Contractor-Subcontractor Relations:
The Contractor agrees to bind every Subcontractor and every Subcontractor agrees to be bound by
the terms of the Agreement, the General Conditions of the Contract, the Supplementary General
Conditions, the Drawings and Specifications, as far as applicable to its work, including the
provisions of the General Laws, Commonwealth of Massachusetts, Chapter 149, Section 44A, et
seq.

26.

The Contractor’s Insurance:
Notwithstanding any other provisions of this Contract to the Contrary and in addition to any
requirements set forth in the Contract, the Contractor shall provide and maintain the following
insurance:
26.1.

The Contractor shall purchase and maintain such insurance as will protect the Contractor
from claims set forth below which may arise out of or result from the Contractor’s
operations under the Contract, whether such operations be by itself or by any Subcontractor
or by anyone directly or indirectly employed by any of them or by anyone for whose acts
any of them may be liable.

26.2 Liability Insurance Requirements
In addition to the liability insurance requirements set forth in the Contract, the liability
insurance shall include all major divisions and shall be on a comprehensive general basis
including Premises and Operations, Owners and Contractor’s Protective, Products and
Completed Operations, and Owned, Non-owned and Hired Motor Vehicles. All such
insurance shall be written for not less than any limits of liability required by law, unless
otherwise provided in the contract documents. The Contractor’s insurance shall include:
Excess Liability

(Umbrella)
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$3,000,000

Excess Liability (Umbrella) Insurance (Subcontractors) $1,000,000 or 1.5 times the value
of the subcontract, whichever is higher.
26.3.

The above insurance policies shall also be subject to the following requirements:
25.3.1. Insurance coverage for the Contractor’s Comprehensive General Liability, as
hereinafter specified under Paragraph entitled “Protective Liability Insurance”
shall be written by one and the same insurance company to avoid the expense of
duplicate and/or overlapping coverage and to facilitate and expedite the settlement
of claims.
25.3.2 All premium costs shall be included in the Contractor’s bid.

27.

28.

Protective Liability Insurance:
27.1.

The Contractor shall purchase and maintain such insurance as described in the preceding
paragraph as will protect the Town from claims which may arise from operations under the
Contract, including operations performed for the named insureds by independent
contractors and general inspection thereof by the named insureds.

27.2.

The Contractor shall also purchase and maintain such insurance as will protect the Town
against Automobile Non-Ownership Liability in connection with the Contractor’s
operations under the Contract, whether such operations be by itself or by any Subcontractor
or by anyone directly or indirectly employed by any of them, or by anyone for whose acts
any of them may be liable.

27.3.

The limits of liability for coverage required under the Contract shall be as specified within
the Contract documents.

27.4

The Town shall be named as an additional insured on the above referenced liability
Policies, and the Contractor’s insurance shall be the primary coverage. The cost of such
insurance, including required endorsements and amendments, shall be the sole
responsibility of the Contractor.

Liens:
Neither the Final Payment nor any part of the retained percentage shall become due until the
Contractor, if required, shall deliver to the Town a complete release of all liens arising out of the
Contract, or receipts in full in lieu thereof and, if required in either case, an affidavit that as far as
it has knowledge or information, the releases and receipts include all the labor and material for
which a lien could be filed. The Contractor shall comply with all statutory provisions of the General
Laws of the Commonwealth of Massachusetts with regard to liens, Chapter 254 and 149 as
amended (as a minimum requirement).

29.

Guarantees:
29.1

The Contractor guarantees and warrants to the Town that all labor furnished under this
Contract will be competent to perform the tasks undertaken, that the product of such labor
will yield only first-class results, that materials and equipment furnished will be of good
quality, new, and of recent manufacture unless otherwise permitted by this Contract, and
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that the Work will be of good quality, free from faults and defects and in strict conformance
with this Contract. All Work not conforming to these requirements may be considered
defective.
29.2.

29.3.

If at any time any part of the work constructed under the terms of this contract shall in the
opinion of the Town Administrator require repairing due to defective work or materials
furnished by the Contractor, he may notify the Contractor in writing to make the required
repairs. If the Contractor shall neglect to start such repairs within ten days of the date of
giving it notice thereof and to complete the same to the satisfaction of the Town
Administrator with reasonable dispatch, then the latter may employ other persons to make
such repairs. The Town shall charge the expense thereof to the Contractor and may use any
moneys still retained to pay for the same, and if such sum is insufficient, the Contractor
shall be obligated to pay the balance thereof.
All guarantees and warranties required in the various Sections of the Specifications which
originate with a Subcontractor or Manufacturer must be delivered to the Town before final
payment to the Contractor may be made for the amount of that subtrade or for the phase of
work to which the guarantee or warranty relates. The failure to deliver a required guarantee
or warranty shall be held to constitute a failure of the Subcontractor to fully complete his
work in accordance with the Contract Documents. The Contractor’s obligation to correct
work is in addition to, and not in substitution of, such guarantees or warranties as may be
required in the various Sections of the Specifications.

23
Date Modified: March 2018 MTC

