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By Email and First Class Mail
January 12,2017
Mr. David Colton
21 Dewey A venue, Unit 7
Provincetown, MA 02657-1814
Re:

Response to Open Meeting Law Complaint Filed on December 8, 2016

Mr. Colton:
This letter shall serve as the written response of the Easton Board of Selectmen (the
"Board") to your Open Meeting Law complaint filed with the Board on December 8, 2016, with
respect to the Board's meeting on Monday, December 5, 2016. The Board reviewed your
complaint (enclosed with this letter) at its meetings on December 19,2016 and January 9, 2017,
and authorized me to provide a written response on behalf of the Board.

I.

Summary of Complaint and Requested Response:

In your complaint, you allege that the Board, specifically Chairman Kevin Mcintyre,
Selectman Carol Nestler and Selectman David Mills, violated the Open Meeting Law with
1
respect to two of the three executive sessions held at the Board's December 5, 2016 meeting.
The notice for that meeting (posted on December 1) provides the following topic for the two
executive sessions in question:

Proposed executive session pursuant to M.G.L. c. JOA, Sec. 2l(a)(2), to conduct a
strategy session in preparation for negotiations with nonunion personnel, Town
Administrator David Colton, and to conduct contract negotiations with nonunion
personnel, Town Administrator David Colton.
Specifically, you allege (in paraphrase):
(i)
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Based upon verbal and written statements from Chairman Mcintyre made a few
days prior to the December 5 meeting, Chairman Mcintyre's motivation for

Hereafter, all dates in this letter refer to the year 20 I6, unless otherwise indicated.

scheduling an executive session was either to discuss matters relating to your job
performance as Town Administrator, which must be done in open session, or to
consider charges or complaints against you, which wou ld require that you be
present at the executive session, and therefore Chairman Mcintyre intended to
circumvent the Open Meeting Law and deprive you of your rights under that law.

(ii) Despite a warning from you that the executive session was likely to be illegal and a
recommendation that Chairman Mcintyre consult with Town Counsel, Chairman
Mcintyre did not consult with Town Counsel and proceeded with the executive
session, and therefore the Board engaged in an intentional violation of the Open
Meeting Law.
(iii) Based upon the facts surrounding the executive session, Chairman Mcintyre,
Selectman Nestler and Selectman Mills deliberated outside of a posted public
meeting concerning your employment contract, potential termination proceedings
and your job performance.
Your complaint requests the following response from the Board:

The members of the Board directly involved should publicly acknowledge that the
Open Meeting Law was violated, specifically as the Law applies to my rights, and
should cease and desist in such violations.

II.

Response of the Board:
A. Facts and Applicable Law:

Based upon an investigation of your complaint by Special Counsel Brian Falk, set forth
in a memorandum to the Board dated December 19, the Board accepted the following findings of
fact 2 relevant to your complaint:
I. On November 29, Chairman Mcintyre met with Town Administrator David Colton,
Assistant Town Admini strator I Acting Town Clerk Connor Read, and HR Coordinator I
Assistant to the Town Administrator Mary Southworth to set the agenda for the
December 5 Board meeting. At this agenda meeting, Chairman Mcintyre and Mr. Colton
had a discussion concerning Mr. Colton 's job performance with respect to issues related
to the Town Clerk's Office. At that time, Chairman Mcintyre informed Mr. Colton that
he intended to discuss the issues concerning the Town Clerk' s Office in executive session
as part of employment contract negotiations with Mr. Colton. Mr. Colton stated that
Chairman Mcintyre' s proposed executive session would not be permitted under the Open
Meeting Law and that Mr. Colton had no desire to renegotiate his contract. Mr. Colton
also advised Chairman Mcintyre to consult with Town Counsel on the question of the
planned executive session.
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You are referred to as " Mr. Colton" in these findings of fact.
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2. Under the Open Meeting Law, M.G.L. c. 30A, § 21 (a)(2) (known as "Purpose 2"), the
Board may deliberate in executive session "to conduct strategy sessions in preparation for
negotiations with nonunion personnel or to conduct ... contract negotiations with
nonunion personnel."
3. Under the Open Meeting Law, M.G.L. c. 30A, § 21 (a)(1) ("Purpose 1"),the Board may
deliberate in executive session "to discuss the reputation, character, physical condition or
mental health, rather than professional competence, of an individual, or to discuss the
discipline or dismjssal of, or complaints or charges brought against, a public officer,
employee, staff member or individual", provided that the individual is entitled to written
notice 48 hours before the meeting and other rights.
4. Chairman Mcintyre consulted with Mr. Falk (then in hi s firm's capacity as Labor and
Employment Counsel to the Town) and not Town Counsel concerning the language for
the executive session pursuant to Purpose 2.
5. In an email dated November 29, 12:20 p.m., to Mr. Colton, Ms. Southworth and Mr.
Read, Chairman Mcintyre submitted proposed language identical to the meeting notice
topic quoted above.
6. In an email dated December 1, 10:29 a.m., from Mr. Colton to all Board members, Ms.
Southworth, Mr. Read and Town Counsel Jason Talerman, Mr. Colton stated:

It is my understanding that the Chairman has requested that an executive session
for December 5, 2016 be posted today and the purpose of the executive session is
to discuss strategy with respect to my contract. My contract runs through
June 30, 2018, therefore, there is no basis for the Board to discuss strategy with
respect to that contract. I would consider such an executive session to be a
violation of the Massachusetts Open Meeting Law and my individual rights under
that law. If the Board wishes to convene a meeting to consider complaints or
charges against me, I have the right to notice of that meeting and have the right to
attend. I respectfully suggest that the Board consult with Town Counsel
regarding this matter. (Emphasis supplied in original).
7. In an email dated December 1, 12:02 p.m., from Chairman Mcintyre to Mr. Colton, Mr.
Mcintyre stated:

I am mindful of the constraints of executive session and it is not our intent to
violate your rights. In executive session I intend to propose renegotiation of your
contract termination date and terms. We will not discuss performance issues. We
will then ask that you join us in executive session to discuss the outcome of our
vote. As I told you at the agenda meeting, my goal in having an executive session
is to address the matters surrounding the town clerk's office and the aftermath of
Jeremy's termination in a private setting to avoid public criticism or
embarrassment. If it is your preference that the entire matter be dealt with
publicly then we will proceed in that manner. If this is your choice then we will
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be adding that to the regular meeting agenda. Please let me know what your
preference is in this regard. In addition, there will be 2 additional agenda items,
one pertaining to a dedication for John Grant, and one pertaining to the role of
town counsel in the bylaw approval process. Specific language will be
forthcoming.
8. In an email dated December 1, 12:43 p.m., from Mr. Colton to all Board members, Ms.
Southworth, Mr. Read and Mr. Talerman, Mr. Colton stated:

Although I have no desire to re-negotiate the terms of my contract and it is my
intention to fulfill its terms, I will attend an executive session called for that
purpose and consider any proposal the Board wishes to extend.
9. The December 5 meeting notice was posted by the Town Clerk's Office at 1:55 p.m. on
December 1.
10. In an email exchange dated December 1 and December 2 between Selectman Daniel
Murphy and Chairman Mcintyre, Selectman Murphy inquired as to the purpose of the
executive session and Chairman Mcintyre informed him that discussing those details with
another Board member would be a violation of the Open Meeting Law. Selectman Dottie
Fulginiti sent an email to Chairman Mcintyre raising similar questions.
11. In a phone call with Mr. Falk, Chairman Mcintyre was advised that because he had
already discussed his plans for the proposed executive session in detail with Selectman
Nestler, discussing those details with other members outside of a posted public meeting
ran the risk of leading to a "serial deliberation" in violation of the Open Meeting Law.
Further, the Attorney General 's Office has previously determined that "[d] iscussions of
whether the body should consider or take action on specific topics at a future
meeting ... concern public business within a body's jurisdiction" (OML 20 15-159), and
therefore such discussions may not take place among a quorum of the Board outside of a
posted meeting.
12. In phone calls with Mr. Falk prior to the December 5 meeting, Chairman Mcintyre was
advised that the Board's deliberations in executive session under Purpose 2 must be
limited to the Town Administrator's contract, and that deliberations concerning
reputation, character, discipline, dismissal , complaints or professional competence could
not lawfully take place during the Board's executive session, based upon the December 5
meeting notice.
13. Chairman Mcintyre intended to discuss contract negotiations with Mr. Colton at the
December 5 meeting in executive session , if the Board was inclined to take up the matter.
14. Pursuant to 940 CMR 29 .03(b ), the list of topics on a meeting notice "shall have
sufficient specificity to reasonably advise the public of the issues to be discussed at the
meeting." Further, when entering executive session, the Chair must state "all subjects
that may be revealed without compromising the purpose for which the executive session
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was called." M.G.L. c. 30A, § 21(b)(3). Generally, the Attorney General's Office requires
that in addition to stating the specific language of Purpose 2, a public body must also
state the name and position of the nonunion personnel, but no additional information. See
OML 2015-193.
15. Under the Open Meeting Law, an "intentional violation" is "an act or omission by a
public body or a member thereof, in knowing violation of the open meeting law." M.G.L.
c. 30A, § 18.
16. The Attorney General's Open Meeting Law Regulations provide that "[e]vidence of an
intentional violation of M.G.L. c. 30A, sec. 18-25 shall include, but not be limited to, that
the public body or public body member (a) acted with specific intent to violate the law;
(b) acted with deliberate ignorance of the law's requirements; or (c) was previously
informed by receipt of a decision from a court of competent jurisdiction or advised by the
Attorney General, pursuant to 940 CMR 29.07 or 940 CMR 29.08, that the conduct
violates M.G.L. c. 30A, sec. 18-25. Where a public body or public body member has
made a good faith attempt at compliance with the law, but was reasonably mistaken about
its requirements or, after full disclosure, acted in good faith compliance with the advice
of the public body's legal counsel, such conduct will not be considered an intentional
violation of M.G.L. c. 30A, sec. 18-25." 940 CMR 29.02.
17. During open session at the meeting on December 5, Chairman Mcintyre, Selectman
Nestler and Selectman Mills voted to enter executive session under Purpose 2, as set forth
in the meeting notice. Selectman Murphy and Selectman Fulginiti questioned the
specificity of the meeting notice with respect to the Purpose 2 executive sessions and the
legality of entering executive session under Purpose 2, and both voted against entering
executive session pursuant to Purpose 2. Selectman Murphy and Selectman Fulginiti did
not attend the executive sessions held to discuss negotiation strategy or to conduct
contract negotiations with Mr. Colton.
18. Chairman Mcintyre, Selectman Nestler and Selectman Mills entered executive session to
discuss negotiation strategy, joined by Mr. Read and Ms. Southworth (the "Strategy
Session"). The Strategy Session lasted approximately 5 minutes.
I 9. Following the Strategy Session, Mr. Colton entered the room for the contract negotiations
executive session (the "Negotiation Session").
20. At the Board's meeting on January 9, 2017, the Board reviewed and authorized the public
release of the minutes of the Strategy Session and the Negotiation Session (enclosed with
this letter).
21. The released minutes provide that the Board did not deliberate on topics outside the scope
of Purpose 2 during the Strategy Session and the Negotiation Session.
22. The minutes of the Strategy Session include one comment that might be construed as
straying from the confines of Purpose 2, as follows: "Mcintyre is not sure if Colton wants
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to have this conversation or not and suggested that this proposal [is] in lieu of the
removal of the Town Administrator." However, this comment was made as part of the
Board's overall strategy deliberation regarding the contract proposal, and the Board did
not deliberate with respect to the removal of the Town Administrator.
23. The minutes of the Negotiation Session provide that Board members' deliberations were
limited to contract negotiations. Although the minutes provide that Mr. Colton raised
concerns that the meeting was not a negotiation but a termination (also raised in the
complaint), the minutes provide that the overall scope of the Negotiation Session was a
contract negotiation. The Board offered to amend Mr. Colton's contract with an earlier
termination date, Mr. Colton inquired as to whether the Board would consider a counter
proposal, and Mr. Colton agreed to consider the offer and report back at the Board's next
meeting.
24. A "meeting" for purposes of the Open Meeting Law is "a deliberation by a public body
with respect to any matter within the body's jurisdiction", and a "deliberation" is defined
as "an oral or written communication through any medium, including electronic mail,
between or among a quorum of a public body on any public business within its
jurisdiction ... " M.G.L. c. 30A, § 18 (emphasis added) .
25. All meetings of a public body (a deliberation among a quorum) must be open to the
public and held pursuant to a duly posted meeting notice. See M.G.L. c. 30A, § 20.
26. Outside of a noticed public meeting, a quorum of a public body "may not engage in a
serial deliberation, whereby a quorum communicates in a non-contemporaneous manner
outside of a meeting on a matter within the public body's jurisdiction." OML 2016-172;
See McCrea v. Flaherty, 71 Mass. App. Ct. 637, 648-49 (2008).
27. Chairman Mcintyre and Selectman Nestler did discuss on several occasions (via email,
text, phone and in person) the executive sessions in question, the subject of contract
negotiations with Mr. Colton, other topics relevant to Mr. Colton's employment, and Mr.
Colton's job performance and handling of issues concerning the Town Clerk's Office, but
did not share the contents of these communications with Selectman Mills or any other
member of the Board.
28. Chairman Mcintyre, Selectman Nestler and Selectman Mills did not discuss as a group of
three (via email, text, phone and in person) the executive sessions in question or contract
negotiations with Mr. Colton prior to the December 5 meeting.
29. Selectman Mills did not have any individual communications with Chairman Mcintyre or
Selectman Nestler concerning the executive sessions in question or contract negotiations
with Mr. Colton prior to the December 5 meeting.
30. The first time Selectman Mills was aware that a member of the Board intended to discuss
contract negotiations with Mr. Colton was when he received the Board's meeting notice
on December 1, and the first time he was aware of the opinions of Chairman Mcintyre
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and Selectman Nestler with respect to contract negotiations with Mr. Colton was during
the Strategy Session.
31. Selectman Mills quickly reached consensus with Chairman Mcintyre and Selectman
Nestler during the Strategy Session because, upon learning of a proposal from Chairman
Mcintyre, Selectman Mills agreed with the approach and the Board did not need to
discuss the approach in great detail.
32. In a November 16 email with the subject line "PERSONELL PLAN", Kim Dubois (not a
member of the Board) sent to Selectman Nestler and Selectman Mills, but to no other
members of the Board, an excerpt from the Town Charter with respect to the Town
Administrator's duties along with a brief description of the provision and the closing
"BAM!" (the "Dubois Email"). On November 16, Selectman Nestler forwarded the
Dubois Email to Chairman Mcintyre, but to no other members of the Board, along with
the message "Fyi from kim dubois". On November 16, Chairman Mcintyre replied to the
forwarded Dubois Email with an email to Selectman Nestler, but to no other members of
the Board, along with the message "Thanks."
33. On November 21 , Selectman Mills sent a text message to Chairman Mcintyre regarding
an individual having access to the Town Clerk's Office and his opinion on the matter (the
"Mills Text"). Chairman Mcintyre sent a reply text message- "I just heard."- to
Selectman Mills, but expressed no opinion on the matter. Based upon interviews,
Chairman Mcintyre did not share the contents of the Mills Text with Selectman Nestler
or any other member of the Board.
34. In a November 22 email with the subject "Dave Mills", Selectman Mills emailed to
Selectman Mcintyre, but to no other members of the Board, a message containing
Selectman Mills' opinion on Mr. Colton's job performance and handling of issues
concerning the Town Clerk' s Office (the "Mills Email"). The Mills Email also includes
the same excerpt from the Town Charter included in the Dubois Email, but does not
contain the opinion of any other member of the Board. The Mills Email requested that
"actions be taken to discuss this matter through the proper procedures."
35. The Mills Email concerned Mr. Colton's job performance, but did not request an
executive session or provide any reference to contract negotiations with Mr. Colton.
36. Selectman Nestler and Selectman Mills had no two-way discussions outside of a public
meeting (via email, text, phone or in person) concerning the executive sessions in
question, the subject of contract negotiations with Mr. Colton and other topics relevant to
Mr. Colton's job performance and handling of issues concerning the Town Clerk's
Office.

B. Purpose of the Strategy Session and Negotiation Session:
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Based upon the facts set forth above, the Board finds that the Board' s deliberations
during the Strategy Session and the Negotiation Session were properly within the scope of
Purpose 2 and therefore complied with the Open Meeting Law.
Although Chairman Mcintyre may have initially believed that the Board could discuss
certain topics outside the scope of Purpose 2 during executive session, he was advised by counsel
that such action would violate the Open Meeting Law. During the Strategy Session and the
Negotiation Session, the Board' s deliberations stayed within the scope of Purpose 2, contrary to
the verbal and written statements from Chairman Mcintyre made a few days prior to the meeting.
While Chairman Mcintyre's initial statements about the purpose of the executive sessions
in question were misleading, your rights under the Open Meeting Law, particularly with respect
to Purpose 1, were not violated because the Board did not deliberate in executive session on a
topic covered by Purpose l. Further, the Board did not deliberate with respect to your
professional competence in executive session outside the scope of contract negotiations.
In addition, a chair is required to include on a meeting notice "a listing of topics that the
chair reasonably anticipates will be discussed at the meeting." M.G.L. c. 30A, §20(b).
Notwithstanding the verbal and written statements from Chairman Mcintyre made a few days
prior to the December 5 meeting, Chairman Mcintyre did anticipate having a discussion
concerning contract negotiations with you in executive session at the Board' s meeting on
December 5, and was therefore obligated to include the Purpose 2 topic on the December 5
meeting notice.
Further, although you may not have desired any change to your employment contract, the
Board is an equal party to that contract and is entitled to initiate a discussion of possible
amendments to the contract. Political considerations or Board custom might have compelled
Chairman Mcintyre to first discuss his desire to consider amending your contract with the full
Board at a prior meeting, but he was not under any obligation under the Open Meeting Law or
any other law to do so in advance of posting the notice with the topic authorizing the Strategy
Session and the Negotiation Session.

C. Question of an Intentional Violation:
Based upon the facts set forth above, because the Board and Chairman Mcintyre did not
violate the Open Meeting Law through the meeting notice or the executive sessions in question,
there was no intentional violation in this instance.
Assuming for the sake of argument, however, that Chairman Mcintyre 's prior statements
concerning the purpose of the executive sessions in question may have violated the Open
Meeting Law as alleged, to the extent that Chairman Mcintyre was reasonably mistaken about
whether the Board could deliberate on certain matters subject to Purpose 1 while entering
executive session under Purpose 2, he received advice from counsel that such action was not
permissible under the Open Meeting Law. Chairman Mcintyre followed this advice, as the
Board' s deliberations in the Strategy Session and the Negotiation Session did not stray from the
confines of Purpose 2. Accordingly, even if Chairman Mcintyre's pre-meeting statements
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constituted a violation of the Open Meeting Law, neither Chairman Mcintyre nor the Board
carried out an intentional violation of the Open Meeting Law.

D. Communications Outside of a Public Meeting:
1. Executive Sessions and Contract Negotiations:

Based upon the facts set forth above, Chairman Mcintyre, Selectman Nestler and
Selectman Mills did not deliberate on matters concerning the executive sessions in question and
your contract outside of a public meeting.
Chairman Mcintyre and Selectman Nestler did discuss the executive sessions in question
and the subject of contract negotiations outside of a public meeting. Because Selectman Mills
and other members of the Board did not participate in and were not made aware of these
discussions, there was no unlawful deliberation with respect to these topics outside of a posted
meeting.
2. Job Performance and Handling o(the Town Clerk's Office:

The combination of (i) numerous oral and written communications between Chairman
Mcintyre and Selectman Nestler, (ii) the Dubois Email, (iii) the Mills Text, and (iv) the Mills
Email, raises a concern that Chairman Mcintyre, Selectman Nestler and Selectman Mills may
have carried out a "serial deliberation" in violation of the Open Meeting Law with respect to
your job performance and handling of issues concerning the Town Clerk' s Office.
The Attorney General's Office has previously found that where several individual
communications between members of a public body involve less than a quorum, and where none
of those individual communications were shared with or otherwise discussed with a quorum of
the public body, then there has been no deliberation in violation of the Open Meeting Law. See
OML 2014-84. However, the Attorney General's Office has found violations of the Open
Meeting Law where serial deliberations outside a public meeting are used to solicit opinions
from members of a public body to determine whether there is consensus on an issue. See OML
2014-76; OML 2013-76. A required remedial action with respect to a serial deliberation is often
the disclosure of the communications in an open meeting.
Although not solicited with respect to Selectman Mills' opinion, Chairman Mcintyre
nonetheless became aware of a consensus among a quorum of the Board of a desire to address
your job performance and handling of issues concerning the Town Clerk's Office, and he
became aware of this consensus as a result of two-way communications outside of a posted
meeting. Mr. Falk has advised that these circumstances may constitute an unlawful serial
deliberation.
To resolve this issue, the Board has agreed to take the remedial action of disclosing at its
next regular meeting the communications between Chairman Mcintyre and Selectman Nestler
and between Chairman Mcintyre and Selectman Mills with respect to your job performance and
handling of issues concerning the Town Clerk's Office. The Board will summarize these
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communications and make copies of the relevant emails and texts available to the public upon
request.

III.

Conclusion:

With this written response, the Board believes it has addressed the issues raised in your
complaint. In compliance with the Open Meeting Law and the Attorney General's regulations,
the Board submitted a copy of your complaint to the Attorney General ' s Division of Open
Government within the extended time period authorized by the Attorney General's Office in a
letter dated December 21 , 2016 (enclosed with this letter). By also forwarding a copy of this
written response, the Board has notified the Attorney General's Division of Open Government of
the action taken by the Board in response to your complaint.

Kevin Mcintyre, Chair
Easton Board of Selectmen

cc:

Division of Open Government, Attorney General's Office
Board of Selectmen
Brian R. Falk, Esq. , Special Counsel

Encl.
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OPEN MEETING LAW COMPLAINT FORM
Office of the Attorney General
One Ashburton Place
Boston, MA 02108
Please note that all fields are required unless otherwise noted.

r-------------·----~------------------------------------------------~

Your Contact Information:
First Name: David

--------------------------

last Name: Colton

----------------------~---

Address: 21 Dewey Avenue, Unit 7
City: Provincetown
Phone Number:
Email:

State: MA
508-230-0510

----------------

Zip Code: 02657=1814

Ext.

OColton@easton.ma.us

Organization or Media Affiliation (If any):

Town of Easton • To'M'l Administrator

Are you filing the complaint In your capacity as an Individual, representative of an organization, or media?
(For statistical purposes only)

~ Individual

OJ Media

( ] Organization

Public Body that Is the subject of th is complaint:
~City/fown

(]County

Name of Public Body (Including city/
town, county or region, If applicable):

Specific person(s), If any, you allege
committed the violation:
Date of alleged violation:

Page 1

OJ Regional/District

(]state

Boatd of Selectmen

----------------------------------------------Kevin Mcintyre, Chair, Carol Nestler, David Mills

1215/16
---------

Description of alleged violation:
Describe the alleged violation that this complaint Is about. If you believe the alleged violation was Intentional, please say so and Include
the reasons supporting your belief.
Note: This text Held has a maldmum of 3000 dlaracte~S.
1~ee

Anacnea

What action do you want the public body to take In response to your complaint?
Note: This text field has a maximum of 500 characters.

Review, sign, and submit your complaint
I. Disclosure of Your Complaint.
Public: Record. Under most circumstances, your complaint, and any documents submitted with your complaint, Is considered a public record
and will be available to any member of the public upon request.

Publication to Website, As part of the Open Data Initiative, the AGO will publish to Its website certain Information regarding your complaint,
Including your name and the name oft he public body. The AGO will not publish your contact Information.

1!. Consulting With a Pdyate Attorney.
The AGO cannot give you legal advlc• and Is not able to b• your private attorney, but represents the public Interest. If you have any questions
concerning your Individual legal rights or responsibilities you should contact a private attorney.
111. Submit Your Complaint to the Public Body.
The complaint must be Ill~ first with the public body. If you have any questions, please contact the Division of Open Government by calling
(617) 963·2540 or ema\1 to openmee~ng0sta rna. s.

if

By signing below, 1.
and correct to the

Signed:

Page2

~knowledge that I ~av~ d and
ofmyknowled;e. ,

'\

derstood the provisions above and certify that the Information I have provided Is true
\~ _ <J _
~

J(

.

Date:___.L_...__---'_d.....__

_ _ _\0_

On November 29, 20 I 6, I attended a meeting also attended by, Board Chairman Kevin
Mcintyre, Assistant Town Administrator/Acting Town Clerk Connor Read and Assistant
to the Town Administrator/HR Coordinator Mary Southworth. The meeting was held to
set the agenda for the December 5, 2016 Selectmen's meeting. Mr. Mcintyre stated he
wished to discuss a complaint against me involving the Town Clerk's office and that he
wished the matter to be discussed in executive session. I informed the Chair that I did not
know of a valid reason that an executive session could be held for this purpose. He
responded that it would have to be under "contract negotiations, yours". Again, I stated
that I did not see a valid reason for an executive session since the subject had nothing to
do with my contract. my contract is valid until June 30, 2018. and I have no desire to
negotiate its terms. I advised Mr. Mcintyre to consult Town Counsel. Mr. Mcintyre said
that he would research it and send us some language for the agenda. Less than 2 hours
later. I received an email from Mr. Mcintyre as follows:
Please see the followrng for tt1e :1gendJ postrng. ThanKs

Proposed executrve sec.s10n pursu<lnt to M.G L. c 30A. Sec. 21(a)(2). to conduct a strategy
session in preparatron for rwgotrations wrth nonunion personnel, Town Adrnrnistrator Dav•d
Colton, and to conduct contract negotr.Jtiors with nonunion personnel, Town Adminic;trator
David Colton.

On December 1, 2016 I notified the Board (see attached email) that I have a contract that
runs through June 30. 2018 and that there was no basis for the Board to discuss
negotiation strategy or conduct negotiations with me regarding that contract. I further
indicated that I considered this executive session to be a violation of my rights under the
Open Meeting Law. Despite my objections, the Chair posted the meeting as originally
indicated.
I have been informed that at least one member of the Board attempted to speak with
Chairman Mcintyre regarding the planned executive session but he declined to speak
with them about it because he had already spoken with another member of the Board
about the issue and apparently believed that speaking with a second member would
constitute a quorum outside of a meeting and would be a violation of the Open Meeting
Law.

On December 5, 2016. the Chair attempted to move into executive session for the
purpose of discussing strategy relating to my contract and to conduct contract
negotiations with me. Two members of the Board, Dottie Fulginiti and Daniel Murphy.
objected as they felt the executive session was not properly posted. Both of those
members declined to go into executive session.
Mr. Mcintyre, Ms. Nestler, and Mr. Mills met for approximately five (5) minutes in
closed session, ostensibly to discuss strategy with regard to negotiations for my contract.
Following that brief meeting, I was called into the executive session. I restated my

objection to the executive session at that time, but indicated I was obeying a directive that
I attend.
The Chairman stated to me that he was offering to renegotiate the terms of my contract to
reflect that r would be given the opportunity to resign, effective December 31, 2016 and
that I would then receive six (6) months severance, pursuant to the termination provision
of my contract. I indicated this was not a negotiation. but effectively a termination
without cause. Rather than participate any further in what was clearly an illegal meeting,
I stated that I would provide a response to the Board at its next meeting on December 19.
2016.
Mr. Mcintyre, in response (later the same day) to my email of December Pt. emailed me.
stating, "As l told you at the agenda meeting. my goal in having an executive session is to
address the matters surrounding the town clerk's office and the aftermath of Jeremy's
termination in a private setting to avoid public criticism or embarrassment.'' The
foregoing statement proves that the Chair's motivation for scheduling the executive
session was either to discuss matters relating to my performance, which are open session
material. or to consider charges or complaints against me, which would require that I be
given the opportunity to be present during the entire executive session. It is clear,
therefore. that the intention of the Chair was to circumvent the Open Meeting Law. and to
deprive me of my rights under that law.
It is also clear from the facts surrounding these events that Mr. Mcintyre. Ms. Nestler and
Mr. Mills communicated outside of a public meeting regarding my contract and potential
termination proceedings. It is also clear that some prior communication had taken place
outside a public meeting regarding my performance. Since the Board of Selectmen has
had no prior discussion , in open or closed session, involving terminating or renegotiating
my contract, it is not possible that such a consensus could have been reached during a
five minute meeting. The brevity of the Board's closed session to discuss strategy is clear
proof that the three members of the Board present had deliberated and come to a
consensus outside of a posted meeting.
I placed Mr. Mcintyre on notice on December I, 2016 that this executive session was nor
in conformance with the Open Meeting Law. and recommended that he consult with
Town Counsel prior to proceeding. It is my understanding that Mr. Mcintyre did not
consult with Town Counsel. but nonetheless chose to proceed with this illegal meeting.
Given the prior notice that this meeting was likely to be illegal. I believe that the Board
engaged in an intentional violation of the Open Meeting Law pursuant to G.L. c. 30A,
§18.

Colton, David
From:

Sent:
To:

Cc:
Subject:

Colton, David
Thursday, December 01, 2016 10:30 AM
Selectmen
Southworth, Mary; Read, Connor; Jason (Jay) Talerman
Proposed executive session

Selectmen.
It is my understanding that the Chairman has requested that an executive session for December 5. 20/6 be
posted today and the purpose of the executive session is to discuss strategy with respect to my contract. My
contract runs thwu!.!h Ju_lli.'_Q. 20 I\. therefore. there is no basis for the Board to discuss strategy with respect to
that contract. I would consider such an executive session to be a violation of the Massachusetts Open Meeting
Law and my individual rights under that law. If the Board wishes to convene a meeting to consider complaints
or charges against me. I have the right to notice of that meeting and have the right to attend. I respectfully
suggest that the Board consult with Town Counsel regarding this matter.
Thank you.
David
Sent from my iPhone

1

Date Approved

Date Released
Board of Selectmen
Executive Session Meeting Minutes

12/05/2016
Part 1 of 3

The Easton Board of Selectmen met this evening at the Easton Town Offices. Colleen A. Corona Board
Room. 116 Elm Street. Easton. MA
Selectmen Members present: Ke\'in Mcintyre. Carol Nestkr and David Mills
Others Present: Mary Southworth. HR Coordinator/Assistant to the Town Administraror: Connor Read.
Assistant Town Administrator
Assistant Town Administrator Connor Read asked if the Board was comfortable with him being in the
room for discussion. Mcintyre on behalf of the Board agreed.
Mcintyre called the meeting to order at 8:07pm.
Mcintyre noted he would like to discuss whether or not we want to renegotiate Town Administrator
David Colton's contract terms. Mcintyre's goal is to get the opinion or vote of the Board as to whether
we want to do this or not. Nestler asked what specifically Mcintyre i proposing. Mcintyre suggested we
propose an early end to the contract. Nestler asked about strategy and if there was a date in mind.
Mcintyre suggested the end of calendar year noting that Colton is entitled to a period of six months of
severance pay. Mcintyre is not sure if Colton wants to have this comersation or not and suggested that
this proposal in lieu of the removal of the Town Administrator.
Motion: Nestler Second: Mills
Vote: unanimous by roll call to agree to the strategy

a~ out lined by Mcintyre in renegotiating the
contract with David Colton for an earlier end date of the contract (8: I 5pm)
Nesrler-yes; Mclnryre-yes; Mills-ye.1

Respectfully mbmirred.
Mary Sourhworrh

1

Date Appr;ved .

I 9 /!

Date Released

7

Board of Selectmen
Executive Session Meeting M inutes

12/05/2016
Part 2of3

The Easton Board of Selectmen met this evening at the Easton Town Offices. Colleen A. Corona
Board Room. 136 Elm Street. Easton. MA
Selectmen Member~ present: Kevin Mcintyre. Carol Nestler and David Mills
Others Present: Mary Southworth. HR Coordinator/ Assistant to the Town Administrator:
Connor Read. Assistant Town Administrator and Town Administrator David Colton (8:17pm)
Mcintyre announced to Colton that he wanted to have a private conversation about early
termination of his contract as Town Administrator. Mcintyre asked if Colton is willing to
discuss this issue. Colton noted he is always willing to hear a proposal further noting that his
contract has a value both monitorial and intrinsically to his career and suggested that he thought
i t was clear that he woul d retire June 30. 20 18. Co lton noted that he works hard every day and
want to continue with this plan.
Mcintyre recogni7ed the six month severance as stated in Colton's contract if he is removed and
suggested the Board would prefer not to terminate him. Mdntyre spoke of Colton's good
reputation and acknowledged that has done a lot of good things. Mcintyre suggested that he is
thinking of Colton's submission of a resignation or retirement as of 12/31/16. Colton asked what
would be in it for him. Mcintyre noted 6 months' severance pay. Colton suggested that this
discussion is not a negotiation but more of an arm twisting. Colton stated that he would need to
discuss this with his family and his legal counsel and he is not inclined to agree to these terms at
this time but he will consider this. Colton suggested that he doesn't consider this to be a proper
executive session: the discussion was not a negotiation noting Mcintyre's comments that he
would prefer not to terminate. Colton again reiterated that he will consult with his fami ly and
attorney. Colton asked if the Board is willing to consider a counter proposal. Colton feels this is
a negotiation in lieu of termination. Mci ntyre noted he wants to avoid termination. Colton feels
that this is what is going to happen if he says no. Nestler asked what Colton would be
comfortable with. Colton noted he will have to get back to the Board on this as he would also
need to consult with the Retirement Board and by doing this as proposed. it would dim inish the
,·alue of his retirement. Mcintyre asked what kind of time he need~ to consider the Board's
proposal. Colton suggested the next Selectmen· s Meeting. The Board and Colton spoke of
whether this would he executive session or public and Colton suggested he may prefer open
session as he doesn't feel this is an appropriate executive session. Nestler clarified that she
spoke with Labor counsel on the proper way to do this and this is not something the Board came
up with on their own. Mcintyre ~uggested that this is an effort not to do this publically only out
2

of consideration to Colton. Mcintyre stated that he is not looking to embarrass anyone. Colton
wbhes he cou ld believe that his interests were at heart.

Motion: Nestler Second: Mcintyre
~ unanimous by roll call to end executive session and return to open session (8:25pm)

Nestler-yes; Mcintyre-yes; Mills-_vn

Respectfully submirt£>d,
Mary Soutlnvorth
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To: David Mills

iMessage
Mon, Nov 21, 3:49 PM

Hi Kevin
Sorry to bother
you.
Have you heard
that Corona is
working inside
the Clerks office?
If true, should a
private citizen
have access to
town records?
~

0

-

iMessage

0

I•

••ooo Verizon LTE

12:10 PM

® --1

New iMessage

*

59% 1•

Cancel

To: David Mills

If true, should a
private citizen
have access to
town records?
I just heard.
Delivered

Even the
appearance of
impropriety
makes me
uncomfortable
when it comes to
this group.

~

0 ( iMessage 0 I

I•

Gmail - Dave Mills

12/16/2016

Gmail

Kevin McIntyre <kgmesq©gmail.com >

Dave Mills
2 messages
David Mills <drmc26@gmail.com >
To: Kevin McIntyre <kgmesq@gmail.com >

Tue. Nov 22, 2016 at 4:32 AM

Good morning Kevin
As I mildly pointed out last night, I'm disturbed by the Town Administrators
efforts to sanitize the clerks office after we just voted to authorize an
investigation of the matter. Unfortunately, the office is clean and all the
processes have been reorganized. The investigation won't produce any
results because there is nothing to left to investigate.
This is unacceptable!
His blatant disregard for the boards authority is disturbing.
There are several factors that raise concerns. And although we can only deal
with speculation at this point, I feel Coltons effort to allow Corona to assist
in the clean up was an effort to possibly retrieve documents that could be
damaging or embarrassing when either an investigation is conducted or the
next Town Clerk his hired. Having Connor fill the roll as acting Clerk when
we have an assistant town clerk on payroll is out of control and extremely
suspicious.
You have to wonder why Jeremy was immediately escorted out of the
building on the day after town meeting without being allowed to collect his
personal belongings. Jeremy's actions were clearly grounds for dismissal,
but his treatment and the action(s)taken against him didn't fit the misdeed
that got him fired. He wasn't violent or guilty of stealing. He didn't file
something. I have to wonder why he was rushed out and the locks changed?
Why was Corona allowed to have access to public records? The appearance
alone is unacceptable.
I've had just about enough of David Colton's enhanced powers and disregard
for rules and board authority.
David Colton's primary job as noted in his contract in which he failed to
properly execute:
https://mail.google.com/mail/u/0/?ui=-28,1k=fdd82bc256&view = pt&q= drmc26%40gmail.comks = true&search=query&th=1588c05d1251ce40&sim1=1588c05d25.. . 1/2

12/16/2016

Gmail - Dave Mills

-Sees to it that the provisions of general laws, town charter, votes of town
meetings and of the selectmen, which require enforcement by him/her or
officers subject to his/her direction and supervision are faithfully carried out.
David's actions to cover up the mess and failure to properly manage town
employees over the last 8 years is a clear case of dereliction of duties and I
respectfully request actions be taken to discuss this matter through the
proper procedures.
David Mills
Sent from my iPhone
Kevin McIntyre <kgmesq@gmail.com >
To: "Falk, Brian R." <bfalk@mirickoconnell.com >

Thu, Dec 15, 2016 at 8:20 AM

[Quoted text hidden]
--

Kevin G. McIntyre, Esq.
14 Center Street
North Easton, MA 02356
Tel. (508) 238-0050
Fax (508) 238-1616
kevinmcintyrelaw.com

https://mail.googlacom/mail/u/Onui=2&ik=fdd82bc256&view=p t&q= drm c26%40g mailtom&qs= true&search=query&th=1588c05dt251ce408,siml=1588c05df25.. . 212

